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algal a4tual yen, 1arara-Ill 3mgrrcu rr Girtmar i­
--~:-------~~

Arising out of Order-in-Original No 14/Ref/ST/DC/2016-17 dated 29.04.2016 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-II1.

er an9aaaf / 4Rear€t ar a vi uar Name & Address of The Appellants/Respondents

Mis. PCB Planet(lnd) Ltd.

sa 3r4taor ariqz a{ ft anfq fr f@eat at r@ha Ra~Ra qq?TT "ff ~~ %.:­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way:-

ft zyc, ra zyea ya aa ar)tu mruf@er#u at or4ta-­
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcRfn:r~,1994 cBT tlRf 86 cB" 3TTflm~ '¢1' ~ cB" "CITff cBT 'GIT 'WPm:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2a eh#tu 9ls vt zyc, UT< Kc ga hara 3rat#tu nrznf@raw1 it.2o, qz zlRaza
cf51-lj li3°:.S, ~ "!TR, a-tl3+1,Gl61Ic\-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 37fl#tr znznf@raw a f@ft; 3rf@fr, 1994 cBT tTRf 86 (1) cfi 3in«fa 3rf)Ga
~. Pllll-llclC"t"I, 1994 fru g(4) siufa RefffRa nf a.€)- s if "'EfR ~ if cBT 'GIT
aft gis rer fG ml # fee 3r4@l al n{ z sud 4Rad- ht urft arfeg
(m "ff~ l,ll-Jlfulci mfr 3)ft) ail mer fr pen i zuznf@aw ml -4raft fera ?&, a±i fa
,m4G!Pl¢ 1H?f ~ cfi rlJlll'-lld cfi fll3Ill¢ xful~lx cfi rfTl, "ff ~{sjjfcba ~ ~ cfi 'f)-q if 'Glm ~ cBT
'l-lM, &fNI' c#r 'l-lM 3TTx WITTTI' TTm ~ ~ 5 °C'1'ruf nl Ua a asi ; 1000/- #ta sift
"ITTTJ1 I 'Glm ~ c#r 'l-JM, &fNI' cBT 'l-JTlT 3ITT WITTIT 11m~~ 5 °C'1'ruf m 50 °C'1'ruf o'cb "ITT ill ~
5000 / - . ifm ~. 5111T I \J['ITT~ c#r 'l-lM, &fNI' c#r 'l-lM 3flx WITTIT ·TI ifn T; 5o °C'1'ruf m
a uura & asi q; 100oo /- ifm~ "ITT1lT I

(ii) The appeal under sub section (1) of Section 86 of the Finance Ad 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/­
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the .form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fcRfm ~ . 1 9 9 4 cffl- eITTT 8 6 cffl- UV-- IT ( 2 g ) 3ifa 3rfta hara All•llc!&l'I, 1 9 9 4 <fi f.:n:f1:r 9 ( 2 ) #
3RfT@ ffilfur nrf ga..7 t waif qi Ur mer 3mg, ala al ye/ gad , ta snr zre
(3r41) 3rest at ufadt (U mfr uf &if) at srzga/asrr ngmi srera sq argra. , a€tu Gar« zye,
374i#ru nnf@rawr al 3r4ea al # fa ha gg it vi ru sT ea ate/ nga, aha sa zye rr
qfa arr # #R hunt hf

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. zrerisif@ra Ir1rea yen arf@fr, 47s at grai w rat-1 siafa fufRa fag 3rgu pc srr gi
err= qf@rart a arr?r st mTI 1:Jx xtl 6.50 /- 'Cl"fl cpJ ../.I Ill I C'l ll ~ fecnc c'flTT eWIT~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. #tr zrca, GTra yen vi tars rt6ta mrznf@raw (a7ff@qf@) Ruma8t, 1oe2 j affa gi 3rn iifr mrt
<ITT t1fA-lfc.lct m crrR· mlTT cffI- 31N m &ff, 3TTcl5fifu fcl,m \iTirn i 1

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. Q
4. lm ream, ace4tr3en grcaviau 3r4l#trqf@raur (fl=la # qr 3r4hi amiiia4r3en re#.:, .:, .:,

3rf@Hf6zrT, &&g Rt ear 39q # 3iaafa fa#hr(ism-) arf@fr 2y(&g #t vi€znT 9) Rais: a..2a&g Git r
faftr srf@fr, r&&g Rtrrcs #3iaarara at sf rar #r are?, aau ffa ra ua-frsmrawl3Garf,

. " ' "agrfzrnr# sirafasar #sts a#t 3raf@arfr auatswa rf@rs gt
#ctrsenrearvitar h3iafaaj fara arc" femsnfk

(i) trnT 11 tr t" 3@illci~~ .

(iiJ ~~cfi'l""#t"~arncruffr
(iii) a&z srm f@zunla) a fa 6 t" 3ra-aIB° ~ ~

-. 3r7at aarf zu fasr arrhuan far (i. 2) arf@1fr, 2014 a 3carqa f4fl ar41hr qf@eat#Tar
faarrftararer arfvi srfha at rarmagi@tty

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance Q
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay applicatiori and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) ~ 300r t- i;iffr 3r4tr qf@aur hmarsi ereas 3rzrar area zn av fa@a gt a air fci;1r anr \W<li t- 10%

sraraar ail szi haaavg fa c:11Ra trr oGf c;us t- 1 0% 3rarara r Rt sraft].:, .:,

(4 )(i) In view of above, an appeal against this order shall lie befo·re the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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ORDER IN APPEAL

Mis PCB Planet (India) Ltd B9, GIDC, Electronic Estate, Sector-25, Gandhinagar.

Gujarat (hereinafter referred to as"the appellant") against Orders-in-Original

No.14/Re/ST/DC/2016-17 dated 29.04.2016 (hereinafter referred to as" the impugned order")

passed . by the Deputy Commissioner, Service Tax Division, Gandhinagar, Ahmedabad-111

(hereinafter referred to as"the adjudicating authority).

2. Briefly stated, the facts of the case is that the appellant had filed a refund claim

amounting to Rs.7,96,971/- under Rule 5 of Cenvat Credit Rules, 2004 (CCR) read with

notification No.05/2006-CE (NT) dated 14.03.2016 in respect of unutilized Cenvat Credit of

duty paid input service credit before the jurisdictional Central Excise office. The said claim was

rejected by the adjudicating authority mainly on the ground of time baned under the provisions

of Section 11 B of the Central Excise Act, 1944 (CEA).

0
3. Being aggrieved, the appellant has filed the present appeal on the grounds that:

• there is no relevant 'date prescribed under Section 11 B of CEA for claiming refund in
cases like the present matter and therefore not required to be filed before expiry or one
year;

• the relevant date if any, for the purpose of Section 11 B for refund of Cenvat credit in
case of export of service will be one year from the date of receipt of remittance for the
services rendered to the recipient of service outside India;

• the appellant has submitted all relevant documents in support of their refund claim,
however, the adjudicating authority has not considered the same;

e benefit of export could not be denied for any technical reasons or venial infractions; that
substantive right of any benefits on exported goods cannot be denied if there is a
substantial compliance of provisions of law.

4. A personal hearing in the matter was held on 28.02.2017. Smt. Shilpa P Dave. Advocate

appeared for the same on behalf of the appellant and reiterated the grounds of appeal. She further

( submitted various citations in support of appellant's arguments.

5. I have carefully gone through the facts of the case, submissions made by the appellant in

the appeal memorandum as well as at the time of personal hearing. The core issue to be decided

in the instant case is relating to admissibility of refund claim filed under Rule 5 of CCR read

with notification No.5/2006-CE(NT) dated 14.03.2006 and the relevant period of one year

limitation applicable to such cases.

6. At the outset, I observe that the appellant had filed the said refund claim amounting to

Rs.7.,96,971/- in respect of accumulated/unutilized input service credit pertains to the period

from 2008-09 to 2011-12 under Rule 5 ibid in terms of Notification No.05/2006-CE (NT) dated

14.03.2006.

7. Rule 5 of CCR has been amended with effect from 17.03.2012 and the Notification

No.05/2006-CE (NT) dated 14.03.2006 issued under the said rule has also been superseded_by..° .,
2•
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notification No.27/2012-CE (NT) dated 18.06.2012. Further, I observe that the other legal

statute applicable to the present issue is provisions of Export Service Rules, 2005 which was•also

superseded with "Place of Provisions of Service Rules, 2012 w.e.f0l.07.2012. Since the period

involved in the instant case is from 2008-09 to 20 I 1-12, I observe that provisions of erstwhile

Rule 5 read with notification No.05/2006-CE (NT) dated 14.03.2006 and provisions of Export

Service Rules, 2005 are applicable in the instance case.

8. The contention of the adjudicating authority is that the appellant has not filed the refund

claim in question within the period of prescribed time limit of one year, in terms of Rule 5 or

CER read with notification No.05/2006-CE (NT) dated 14.03.2006 under the provisions of

Section 11 B of CEA; that since the refund claim is pertaining to their export of service, relevant

date for determining period of limitation is the date of export of service or date when the

invoices were issued. Hence the claim hits by limitation of time bar under the provisions of

Section 11 B of CEA. The appellant has contended that the period of limitation prescribed under

Section 11 B of CEA is not applicable to the refund claim filed under Rule 5 of CER and if it is

applicable, the same is required to be ascertained from the date of payment of export

service/remittance. The appellant has further relied on decisions in the case of:­

[i] Clearpoint Leaming System (I) Pvt Ltd [2015 (37) STR 149-Tri.Mumbai],
[ii] Bechtel India Pvt Ltd [2014 (34) STR 437-THi.Del]
[iii] Ratio Pharma India Pvt Ltd [20 I 5 (39) STR 31-Tri. LB] -wherein it has been held

that the relevant date, if any for the purpose of Section 11 B for refund of Cenvat Credit in case of

export of service will be one year from the date of receipt of remittance for the services rendered

to the recipient of service outside India.

9. Rule 5 of CCR stipulates that when any inputs are used in the final products which are

cleared for export , the Cenvat credit of input or input service so used shall be allowed to be

utilized by the manufacture towards payment of duty of excise of any final product cleared for

home consumption or for export of payment of duty and for any reason the such credit is not

possible to utilize, the manufacturer shall be allowed refund of such amount subject to such

safeguards, conditions and limitations, as may be specified, by the Central Government, by

notification. The notification No.05/2006-CE (NT) dated 14.03.2006 issued under the said Rule
stipulates conditions and limitation for filing the refund claim.

10. Since the issue relating to the instant case is with regard to time limit for filing refund

claim, the conditions and limitation set out in the Appendix to the said notification is under:
Notification No.5/2006-CE (NT) dated 14.03.2006
1.
2. The.claims for such refund are submitted not more than once for any quarter in a calendar year.
3.

6. The application in FormA, along with the prescribed enclosures and the relevant extra@ts,of the
records maintained under the Central Excise Rules, 2002, CENVAT Credii Rules;-2004, or.the [)
Service Tax Rules, 1994, in original are fled with the Deputy Comissioner .of' Central . db
Excise/Assistant Commissioner of Central Excise, as the case may be, before theexpiry of_theperiod
specified in Section 11B ofthe Central Excise Act. 1944. . ~\ / '~- · _,/; __', '

"er
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As per conditions of the notification, the manufacturer or output service provider shall not

submit more than one claim of refund for every quarter. The notification, however, prescribes

that such refund is required to be filed with the jurisdictional officer in the prescribed form along

with the documents specified therein and enclosures relating to the quarter for which refund is

being claimed, before the expiry of the period specified in section 1 lB of Central Excise Act,

1944.

11. Provisions of Section 11 B of CEA stipulates that the refunds claim is to be filed within

one year from the relevant date; that as per Explanation B(a)(l) of Section 1 IB, the relevant date

for filing of such claim means :­

"(a) in the case of goods exported out of India where a refund of excise duty paid is
available in respect of the goods themselves or, as the case may be, the excisable
materials used in the manufacture ofsuch goods, ­
(i) If the goods are exported by sea or air, the date on which the ship or the

aircraft in which such goods are loaded, leaves India, or"
(b) ........

However, in case of service exported out of India, there is no definition for 'relevant date' under

the provisions of Section 11 B. Further, I observe that, the provisions of Rule 3(2) and Rule 5 of

Export Service Rules, 2005 are relevant to this case which reads as under:

- 3. Export ofTaxableService

(2) The provision of any taxable service specified in sub-rule (1) shall be treated as export of
service when thefollowing conditions are satisfied, namely:­
(a){* * * J
(b) payment for such service is received by the service provider in convertible foreign exchange.

5. Rebate ofservice tax.: Where any taxable service is exported, the Central Government may,
by notification, grant rebate of service tax paid on such taxable service or service tax or duty
paid on input services or inputs, as the case may be, used in providing such taxable service and

· the rebate shall be sub;ect to such conditions or limitations, if amy, and fulfillment of such
procedure. as may be specified in the notification.

12. Further, I observe that in case of Indian Oil Corporation Ltd [2016 (342) ELT48 -Guj], the

Hon 'ble High Court of Gujarat has held that limitation of one year is applicable for claiming refund any

duty of excise. Paara 13 and 14 reads as under:

· 13.We are unable to, uphold the contention that such period of limitation was only
procedural requirement and therefore could be extended upon showing sufficient cause
for not filing the claim earlier. To begin with, the provisions ofSection IIB itself are
sufficiently clear. Sub-section (I) of Section I1B, as already noted, provides that any
person claiming refund of any duty of excise may make an application for refund of
such duty before the expiry of one year from the relevant date. Remedy to claim re[imd
of duty which is otherwise in law refundable therefore, comes with a period · o(
limitation of one year. There is no indication in the saidprovision that such period could
be extended by the competent authority on sufficient cause beingshown.

\

14.Secondly, we find that the Apex Court in the case ofMafatlal Industries Ltd. w.
Union ofIndia, (1997) 5 SCC 536 = 1997 (89) E.L.T. 247 (S.C.) had the occasion tGdeal.
with the question ofdelayed claim ofrefund ofcustoms and central excise. Per majority •

·
­
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view, it was held that where refund claim is on the ground ofthe provisions ofthe Central
Excise and Customs Act whereunder duty is levied is held to be unconstitutional, only in
such cases suit or writpetition would be maintainable. Other than such cases, all refund
claims must be filed and adjudicated under the Central Excise and Customs Act, as the
case may be. Combined with the said decision, if we also take into account the
observations ofthe Apex Court in the case ofKirloskar Pneumatic Company (supra), it
would become clear that the petitioner had tofle refund claim as provided under Section
I IB ofthe Act and even this Court would not be in a position to ignore the substantive
provisions and the time limit prescribed therein.

12. Since the notification issued under Rule 5 prescribes limitation ofperiod as specified in

Section 11 B ofCEA, the refund claims in question are required to be filed within the ambit of

Section 11 B ofCEA and in the instant case, in view ofabove discussion, within one year from

the date of payment received towards export service. Therefore, the relevant date to be

considered from the date ofpayment received by the service provider, subject to condition or
limitation specified in the notification.

13. The appellant argued that no time limit is applicable in respect of refund claim under

Rule 5 of CCR with the support ofjudgment pronounced in the year 1997 and 1999 by the

Hon'ble Supreme Court. I observe that the Hon'ble High Court of Gujarat has considered all

such decision and decided the issue, therefore, those cases as cited are not applicable to the

present case. The appellant further relied on decision Hon'ble Tribunal, Mumbai.in the case of

Mis Clearpoint Learning System (I) Pvt Ltd [2015 (37) STR 149-Tri.Mumbai]; [ii] Bechtel

India Pvt Ltd [2014 (34) TR437-Ti.Del]; and [iii] Ratio Pharma India Pvt Ltd [2015 (39) STR

31-Ti. LB], wherein it has been held that the relevant date, ifany for the purpose ofSection 11B

for refund ofCenvat Credit in case ofexport ofservice will be one year from the date ofreceipt

of remittance for the services rendered to the recipient of service outside India. In view of

discussion at above para, I observe that these judgments are squarely applicable to the instant
case.

15. In the instant case, I observe that the appellant has filed the refund claim ofApril 2008 to

March 2012 on 29.05.2013. In view of above referred statute read with relevant notification

applicable to the present case and by following the decisions cited supra, for filing the refund

claim the date ofone year as provided under Section 11 B ofCEA is to be ascertained from the

date of payment of export service received. However, I observe that neither the adjudicating

authority nor the appellant has discussed such date of payment of export service received in

respect of the said claim. Therefore, I am of the considered view that this matter requires re­

examination to ascertain the date ofpayment received by the appellant in respect of the claim in

question and accordingly consider the eligibility of the claim. If it is found in order within the

limit of Section 11 B as discussed above, the appellant is eligible for the refund.claim in
arr.

.•° -5
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15. In view of above discussion, I remand the case to the adjudicating authority to decide

afresh. The appellant is at liberty to file all the relevant documents before the adjudicating

authority. Needless to say that necessary opportunity of natural justice may be followed before

deciding the case.

16. The appeal stands disposed of in above terms. nay2
(3#TT I#)

~(.311frRr - I)
Date:27/03/2017

Attested

.a:%
Superintendent (Appeals-I)
Central Excise, Ahmedabad

i
1 .

By R.P.A.D.

To
Mis PCB Planet (India) Ltd.,
B9, GIDC, Electronic Estate, Sector-25,
Gandhihagar, Gujarat

Copy to:­

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
4. The Dy. / Asstt. Commissioner, ST Division- Gandhinagar, Ahmedabad-III
,2 Guard file.
• 6. P.A file.




